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President’s Message

By Marc A. Diller 

My late dad, who practiced law for 
45 years, had the following advice 
for me: 

“There are 
always people 
with more 
experience, who 
know the right 
path. Seek those 
people out. 
Ask questions. 
Learn 

from them.”
That’s why I joined MATA. Now, 25 

years later, it is with great pride that 
I write this as the current president 
of MATA. 

During my tenure, I am determined 
to get more young lawyers interested 
and excited to join the plaintiff’s bar 
right out of law school.

Good luck, you may say. 
How do you plan to do that for 
this generation?

I have kids that age. I have 
employees that age too.

I’ve heard others complain 
(especially post-COVID) that this 
future generation:

1)is different than 
generations before. 

2)has more options than we had.
3)won’t work hard just to pay 

their dues.
So how do we motivate the next 

generation of lawyers, who started 
law school after the Pandemic?

Some people are discouraged by 
our next generation of lawyers.

Not me.
I believe this next generation is 

a “purpose” driven generation. In 
other words, if they find purpose 
or meaning in their work, they will 
work harder and smarter than any 
generation before.

Over the next year, MATA and 
some of its lawyers will be going 
to the law schools and introducing 
ourselves to the next generation 
of lawyers. That generation needs 
to know we are not defined by the 
billboards and the TV commercials.

That generation needs to hear, first-
hand, about the purpose driven work 
involved in our practice.

If you are an aspiring, purpose-
driven, lawyer, imagine joining a 
practice where:

•your colleagues spearhead 
systemic change at organizations who 
turn a blind eye to sexual assault of 
athletes and constituents.

•your colleagues take down 
manufacturers of products known to 
kill consumers when they choose to 
prioritize profits over safety

•your colleagues champion 
patient and public safety resulting in 
life-saving changes at hospitals and 
nursing homes.

•your colleagues root out 
discriminatory practices by 
employers and institutions who insist 
on living by the status quo.

•your colleagues clean up 
construction companies and builders 
who think it’s ok to cut corners 
exposing many to dangers; or

•your colleagues seek 
accountability from transportation 
companies who ignore safety 
rules, regulations and industry 
standards governing companies and 
their drivers.

That is not a comprehensive 
list of the purpose driven work of 
our members.

In a world that now gives people 
options that they have never known 
before, why would they choose to 
spend the majority of their waking 
hours doing work that doesn’t inspire 

Our mission: Vitalize the next generation
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By Jonathan A. Karon

The first six months of this year 
I was mostly either on trial or 
preparing for trial. Now that I’ve 

had a chance 
to catch my 
breath, I 
wanted to share 
three things 
I learned:

1. Your best 
witness isn’t 

always who you think it will 
be.

I sort of knew this already, but it 
really became clear at my last trial. 
My client suffered a brain injury 
when he slipped and fell on ice at a 
construction site. My best witness 
turned out to be his son-in-law, who 
was also working at the job site and 
took my client to the hospital. He 
testified that the parking lot where 
my client fell was essentially a skating 
rink and that my client was not the 
same since. He came off as a down to 
earth, no b.s. guy, which he was. The 
defense could not shake him, because 
he was telling the truth and the jury 
related to him. I wasn’t surprised, 
but there was no way to really know, 

based on some phone and Zoom 
calls, how he’d do. 

I’ve had this experience before. 
Years ago in my first traumatic 
brain injury trial, my best witness 
was the counselor assigned by 
the Massachusetts Rehabilitation 
Commission to work with my 
client. I had only spoken to her on 
the phone and she didn’t charge 
me for her time. I had no idea how 
she’d come off, in fact, I didn’t even 
know what she looked like. But 
she was my best witness. She did a 
great job explaining the treatment 
she had referred my client for and, 
under cross examination, why she 
was convinced my client had a t.b.i. 
(my second-best witnesses were my 
client’s teenage sons). 

Now sometimes you’re pretty 
sure who your best witness will be 
and you’re right. But every so often, 
you get the welcome surprise of an 
unexpected witness who hits it out of 
the park.

After my last trial, I’ve started to 
ask myself who my best witnesses 
were at my trials and see if there are 
any common threads. So far, I can 
say that it’s usually not an expert and 

Three things I learned on trial
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By Laura D. Mangini 

The months and weeks leading 
up to trial can be lonely. Sometimes, 

I find myself 
stuck in my 
own head, 
attempting to 
navigate the 
roller coaster of 
emotions and 
self-doubt that I 
tend 

to find myself on before 
the start of trial. For me, 
one of the best ways 
to break this cycle is 
quite simple: talk to 
others about your case. 
As discussed below, 
the “others” that you 
talk to are not just 
limited to the lawyers 
that you share office 
space with (although their insight 
is invaluable). 

I know how simplistic this advice 
might sound, but I cannot over 

emphasize how important it is to 
have a group of people that you can 
talk to about the various aspects 
of your case. For example, I will 
conduct dry runs of hypotheticals 
that may arise during trial.  What if 
the defendant makes this objection, 
how do I get around it? What if the 
Court sustains the objection – then 
how do I get that crucial piece of 
evidence in? What if the witness 
says this instead of that, how do I 

impeach them? What if I 
can’t control the expert? 
By preparing for these 
scenarios in advance with 
others, you will often 
come up with solutions 
that you otherwise would 
not have thought of and 
be better equipped to 
respond if they occur 
during trial.  

And sometimes you just need 
that one person to tell you the idea 
that woke you up at 1:30 in the 

No lawyer is an island: The value of 
dialogue and collaboration 

Continued on page B4
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My Relationship With Stress: A Lawyer’s Journey 
By Dwayne Pennant

When I started working out, it was 
purely for playing high school football 
and fun. I enjoyed the physical activity, 
the endorphin rush, and the sense of 
accomplishment after a good session 
at the gym. But as I got older, changed 
professions, entered law school, and 
got married while in law school, my life 
became more demanding—juggling 
classes, internships, exams, and 

personal life while 
trying to envision 
a productive 
career in the legal 
profession. This is 
when going to the 
gym and working 
out stopped 
being fun but 
instead became a 

lifesaver that helped me stay grounded 
and manage the growing stress that 
accompanied these challenges.

As lawyers, we encounter high-
pressure situations daily, especially 
when dealing with a personal injury 
claim where Liberty Mutual is on 
the other side—but that’s a story for 
another time. Stress is a part of my 
professional life, whether it’s appearing 
in court, handling a sensitive matter 
for a client, or just working to meet 
deadlines. Like many lawyers, I initially 
saw stress as something to fight or 
avoid. But over time, I’ve learned to 
reframe my approach to stress—and it 
has made all the difference.

My article is not about getting rid of 
stress because that is impossible. My 
goal is to share the helpful gems that 
I’ve learned about stress and how to use 
it as a tool for growth rather than letting 
it become debilitating. Combining 
physical exercise, mindfulness 
practices, and shifting my perspective 
has allowed me to transform stress 
from an enemy into an ally.

Stress: the lawyer’s constant 
companion 

As lawyers, we live in a high-
stress world. We constantly balance 
deadlines, client expectations, and 
our personal lives. On top of those 
things, there’s the competitiveness 

of the profession and the pressure 
to succeed in it. It’s not a surprise 
that our profession ranks among 
the most stressed-out ones. At some 
point along my journey as a lawyer, 
I started to become overwhelmed by 
stress and knew I needed to make 
changes if I was going to survive and 
thrive. That’s when I began to take 
my stress more seriously. I began 
reframing it not just as something to 
manage but as something to harness.

Reframing stress

Many of us grow up believing 
that stress is harmful and should 
be avoided at all costs. We see it as 
the enemy of productivity and well-
being. But what if there was a better 
way to look at stress? That question 
led me down a path of research and 
self-discovery.

Kelly McGonigal, a health 
psychologist at Stanford University, 
delivered an interesting TED Talk in 
2013 titled “How to Make Stress Your 
Friend.” In it, McGonigal explains 
that stress by itself isn’t the real 

problem. The real issue is how we 
view it. People can see stress as 
a negative thing or as a positive 
thing, which could increase their 
performance and limit adverse 
health effects.

Instead of fighting stress, I would 
see it as an indicator that there was 
something on my radar that mattered 
to me and that I could learn from, 
whether it was a case I was working 
on, the outcome of a negotiation, 
or even my personal goals. Stress 
became a sign that I was pushing 
myself into uncomfortable areas of 
growth, and I needed to embrace 
it as part of my journey rather than 
something to dislike or dread.

Changing my explanatory 
style: from defeat to hope 

I gained valuable insights while 
navigating life’s stressors from 
Martin Seligman’s book Learned 
Optimism: How to Change Your Mind 
and Your Life. Seligman explains that 
people have a certain “explanatory 
style” of interpreting life events, 

especially negative ones. This 
explanatory style can be optimistic 
or pessimistic, and either style 
influences how we perceive and 
respond to challenges. 

I learned the power of this 
optimistic view at an early age. 
When I was 14, I had a bike accident 
that left me blind in one eye. I 
remember how, at that time, the 
challenge wasn’t just the physical 
impact—it was figuring out how to 
turn what seemed like a roadblock 
into a resource. That experience 
shaped my outlook on life, teaching 
me to see adversity as something 
I could navigate and learn from 
rather than as something that would 
define or limit me. This lesson has 
stayed with me throughout my life, 
especially now as a lawyer.

In our profession, it’s easy to view 
setbacks as personal failures or 
insurmountable problems. When a 
case doesn’t go as planned or when 
pressure builds, the temptation 
is to see stress as overwhelming. 
But by changing my explanatory 
style—learning to frame challenges 
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as temporary, specific, and 
solvable—I’ve developed a sense of 
hope and control that has made all 
the difference.

Instead of letting stress dominate 
my mindset, I now approach 
challenges believing they can 
be overcome. This shift in how 
I explain stressful situations to 
myself has been beneficial and 
empowering. It allows me to buffer 
myself from the adverse effects 
of stress and transform it into 
something that fuels my resilience 
and growth.

Managing stress through 
exercise

Another way that I’ve been able to 
maintain this healthier relationship 
with stress is through physical 
exercise. I work out five days a week, 
and it’s about more than staying fit. 
This has been my routine for almost 
30 years. It’s about channeling my 
energy, releasing tension, and giving 
myself an outlet for the physical 
manifestations of stress—whether 

it’s a tight jaw, stiff shoulders, or 
racing thoughts. It’s just me and the 
weights (or the treadmill) at the gym. 
For that hour or so, my focus shifts 
entirely from stress and the day-to-
day pressures of life to my body, 
music, and breath.

Exercise has been a key component 
of my stress management strategy, 
allowing me to recharge physically 
and mentally. It wasn’t just the 
immediate release of tension that 
made exercise so powerful for 
stress management. Exercise has 
been shown to decrease stress 
hormones like cortisol and increase 
the production of endorphins, 
which helps the body’s natural 
mood elevators. When done 
consistently, exercising created a 
source of mental discipline and 
stabilized me when things around 
me became overwhelming or erratic. 
Over time, these benefits add up, 
creating a more resilient mindset 
better equipped to handle whatever 
challenges come my way.

Mindfulness and meditation: A 
daily practice

In addition to physical exercise, 
I’ve also incorporated mindfulness 
into my daily routine. I meditate for 
10–15 minutes each day, and while 
that might not sound like much, it 
has made a world of difference.

When I first started meditating, 
it was a class that I took in my 
twenties at the YMCA, and I still 

remember that it wasn’t easy to 
quiet my mind. Even now, when 
I meditate, my thoughts still race, 
filled with to-do lists, case updates, 
and looming deadlines. But through 
practice, I learned to focus on my 
breath and bring my attention back 
to the present moment, even when 
my mind wanted to wander. That 
mindfulness practice has served 
me well, especially in my former 
role as a criminal magistrate. There 
was a period when nearly every 
initial appearance involved people 
charged with murders and violent 
crimes. Hearing those stories of 
death and pain took an emotional 
toll, and I began experiencing a kind 
of secondary trauma. It wasn’t easy 
to process and then detach from 
those experiences in time to go home 
and be fully present as a husband 
and father.  So, meditation became a 
critical tool for me during that time. 
It allowed me to ground myself and 
find a sense of balance between my 
work and personal life.

In high-stress moments now, 
instead of reacting impulsively or 
letting my anxiety spiral, I take a 
few deep breaths and bring myself 
back to the present. I remind myself 
that I’ve handled difficult situations 
before and can handle any problem 
I now face. It’s a small but impactful 
practice that has helped me maintain 
perspective and composure, even 
when the pressure is on.

Another critical strategy I’ve 
adopted is the importance of 

taking regular breaks. When we’re 
swamped with work and want to 
complete the task at hand, becoming 
tempted to power through and skip 
breaks seems like a good plan. But 
stepping away can provide a much-
needed reset, even for a few minutes 
to increase productivity. Whether it 
was a quick walk around the block, 
a moment to stretch, or just a few 
minutes to breathe deeply and clear 
my mind, making time for breaks 
allowed me to return to the work I 
was doing more renewed, focused, 
and patient. These breaks has enable 
me to recharge throughout the day, 
preventing burnout.

Embracing stress as a path to 
growth

I’ve come to view stress not 
as something to be avoided but 
as one to embrace as a part of 
life—especially life in the legal 
profession. Instead of letting it 
get the best of me, I’ve learned 
to work with it, using exercise, 
mindfulness, and breaks to stay 
balanced by changing how and what 
I think about stress; I’ve changed 
it from something debilitating 
into something that forces me to 
improve. Stress will not disappear, 
but through our experiences and 
practice, we can change how we 
respond to it to fuel our personal and 
professional growth.

Dwayne Pennant, a former North 
Carolina magistrate, has transitioned 
into private practice, where he leverages 
his extensive legal experience to skillfully 
manage estate planning, administration, 
and personal injury cases in both 
North Carolina and Massachusett s. He 
currently serves on the MATA Att orney 
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them? I think we can all expect they 
will not.

One of my jobs over the next 12 
months will be to show that next 
generation reasons why the plaintiffs’ 
bar offers them a great opportunity to 
have a lasting impact on human beings 
and their communities.

I challenge you too.
If you are an experienced attorney 

reading this, think back to when you 
were a law student or new lawyer. 

Help bring this new generation into 
the embrace of our bar community. Be 
the person you needed when you were 
just starting out. This new generation 
may not be thought of as a generation of 
joiners, but if we meet them where they 
are, we might find that they will become 
a valuable part of our team. They 
undoubtedly will be a valuable part of 
our future.

Don’t be surprised if they teach us a 
few things along the way.

Our mission: Vitalize the next generation

Marc Adam Diller is the managing 
partner of Diller Law, LLP.  He 
concentrates his practice on plaintiff 
side catastrophic bodily injury cases 
including wrongful death, construction 
site injuries, dangerous premises, 
products liability, truck, motorcycle and 
car crash related injuries. Mr. Diller also 
serves as a trial consultant to other well-
respected trial attorneys. He additionally 
serves on the Judicial Administration 

Section Council of the MBA. Mr. Diller 
has received numerous professional 
recognitions including being selected 
for eight (8) consecutive years to Super 
Lawyers Top 100 lawyers in MA and for 
the past four years, Marc was voted in 
Massachusetts Lawyers’ Weekly Reader 
Rankings as the top jury/trial consultant 
in MA. Mr. Diller is a graduate of 
Suffolk Law School and The University 
of Michigan, Ann Arbor.
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it’s frequently someone without an axe 
to grind who talks like a normal human 
being. None of these are shocking 
revelations. But knowing that you may 
have an unexpectedly good witness 
emphasizes that you always have to be 
in tune with the rhythm and drama of a 
trial and adapt as you go along. 

2. You’re probably going to get 
individual voir dire

I still believe panel is better, takes less 
time and you should always ask for it. 
But the reality is that you’re probably 
going to get individual voir dire. Before 
I even had a chance to argue, the judges 
in my last three trials either stated that 
they only allowed panel voir dire if no 
lawyer objected to it (causing the defense 
to object, surprise, surprise) or that they 
wouldn’t allow it even if all the lawyers 
wanted it. I did my best to argue after 

that, but there’s really nowhere you 
can go.

I do believe that you can get a fair jury 
with individual voir dire, but it takes 
way longer.

Instead of asking a set of questions 
to the panel you have to ask the same 
questions to each individual prospective 
juror. This takes a long time, particularly 
since we now have to pick fourteen 
jurors (twelve plus two alternates). It 
took two trial days for jury selection 
in each of my last two trials. I thought 
going back to twelve person juries might 
nudge judges into allowing panel voir 
dire, but some believe that panel takes 
longer. I do not know why they believe 
this, but in fairness, I haven’t seen what 
happened when they allowed panel voir 
dire (assuming, of course, that this was 
based on a bad experience). 

In any event, you had better be 
prepared to do an effective individual 
voir dire. Know what you need to 
ask and explain why you need to 
ask it to uncover potential bias. Insist 
(respectfully, of course) on being 
allowed sufficient follow up to develop 
cause challenges. 

You still should ask for panel, which 
is not only quicker, but has the added 
benefit of allowing you to see how the 
prospective jurors will interact with 
each other. Which means you need to be 
prepared for panel, as some judges will 

allow it. But these days most resist it, so 
be prepared for individual.

3.  Recharging your batteries 
during trial is essential

You have to force yourself to take 
downtime. This is one of the hardest 
things to make yourself do. During trial 
there’s always something more that 
needs to be done. There’s always one 
more witness to talk to; one more article 
to read for your expert cross; one more 
case to read; one more exam to prepare; 
and on and on. But trials are also a test 
of endurance and mental clarity. If you 
don’t step away for a while each day, you 
can’t have the energy or the focus to try 
your case properly. You’ll simply be a 
tired stress mess.

My last trial really brought this home. 
I had just finished the first week of a 
two week out of town trial. I had been 
staying in a hotel because it was too far 
to commute. I drove back exhausted on 
a Friday. Even though we had another 
week of trial left, I forced myself to take 
Saturday completely off and go to the 
beach. There, floating on an inner tube 
off the coast of Cape Ann (if you don’t 
believe me, shoot me an e-mail and I’ll 
send you the link for the video of me I 
posted), I got the mental clarity I needed. 

In that case it was the essential step 
that allowed me to successfully “land 

the plane”.  Once a case starts trial, I 
don’t like to be distracted by settlement 
negotiations. During my trial, there had 
been some settlement discussions but 
they hadn’t made much progress and I 
needed to focus on trying my case. But, 
literally while floating in the ocean, the 
correct settlement strategy popped in 
my head. When I went back to court that 
Monday I was fully prepared to take a 
verdict. But I also had the right strategy 
to settle the case if it could be settled and, 
as a result we settled, literally “on the 
courthouse steps” for an amount that I 
believe was in the reasonable range of 
likely jury verdicts. But even if we hadn’t 
settled, I would have tried a much better 
case by allowing myself to walk away for 
a day. It’s hard, but you have to do it and 
not just on weekends. Go for a run, read 
a book for a few minutes, spend time 
with your family, whatever relaxes you, 
but do something to get your mind off 
your case. Trust me, you’ll do your best 
thinking about your case when you’re 
not thinking about your case.

I’ve learned something from every 
case I’ve tried. Hopefully, some of these 
recent trial lessons will be helpful and 
get you thinking about the trial lessons 
you’ve learned. I’ve also learned that 
after a couple of long trials, the rest of my 
practice seems a little boring. But also 
that vacations are good.

Three things I learned on trial

Jonathan A. Karon, the editor-in-chief 
of the MATA Journal, is a past president 
of MATA. He is the founder of Karon 
Law, LLC. In his national practice, he 
represents the catastrophically injured, 
including cases involving traumatic 
brain injuries, amusement ride accidents 
and defective products. He can be 
reached at (617)405-3200 or at jakaron@
karonlaw.net.
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morning is not quite as brilliant as 
you first thought it was. Conversely, 
you sometimes need the reminder 
that the “bad” fact that you have 

convinced yourself is going to 
torpedo your case is not as big of a 
deal as you think.  

You may be thinking to yourself, 
“Well that’s great Laura, but 
what about us solo practitioners 
that don’t share office space with 
anyone?” Excellent question! My 
advice is to reach out to members 
of your local trial organization. 
If you are reading this, you are 
likely already a member of the 
Massachusetts Academy of Trial 
Attorneys and know what a great 
resource the list serve is. I don’t 
know a single attorney in this 
group who is unwilling to speak 
with a fellow member to discuss 
strategy. And you shouldn’t be shy 
in reaching out, because we have 
all been in your position at one time 

or another. 
I also recommend attending 

seminars so that you can talk to 
lawyers nationwide about your 
case. The better courses allow you 
to work in a small group setting 
with lawyers from across the 
country on discrete aspects of trial.  
While you may think that there 
simply isn’t enough time to attend 
a seminar, especially when trial is 
only a few months out, it is worth it. 
The seminars force you to spend 1-2 
days, free from distraction, refining 
your case with like-minded lawyers 
many of whom have dealt with 
similar challenges.  

Finally, you should talk to people 
that are not lawyers by conducting 
focus groups. Focus groups are 
much easier (and cheaper) to run 

then they were five-ten years ago. 
Many are now done via zoom, 
which also allows for a large 
selection of participants. Focus 
groups allow you to become more 
comfortable with aspects such as 
voir dire and opening statements. 
They also allow you to understand 
what is, and is not, important to 
your case.   

While there is no magical 
solution to eliminate the stress 
associated with trial preparation, it 
is important to remember that no 
lawyer is an island. It is perfectly 
acceptable to lean on others for 
support and insight. Embracing 
collaboration not only enhances 
your understanding of the case but 
also allows you to see aspects that 
you may have overlooked.

Continued from page B1

No lawyer is an island: The value of 
dialogue and collaboration 
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By Kevin J. Powers

Prior parts of this series appeared in 
prior MATA Journal issues beginning in 
June 2020.

XV.  Record Appendix: Technical 
Requirements

A.Requirement 
1:  Order.

Order.  The 
materials in the 
record appendix 
must follow the 
order listed in 
Mass. R. App. P. 
18(a)(1)(A).

B.Requirement 2:  Cover and 
pagination.

Cover.  A record appendix must 
contain a cover.  Mass. R. App. P. 18(a)
(1)(A)(i); Mass. R. App. P. 18(a)(1)(A)
(ii).  Each record appendix volume must 
bear a Roman numeral designation, and 
each record appendix page must bear an 
Arabic numeral designation.  Mass. R. 
App. P. 20(a)(5)(A).

Pagination.  A record appendix, like a 
brief, must be consecutively numbered 
with the cover sheet as page “1.”  Mass. 
R. App. P. 20(a)(5)(B).

Impoundment.  “If the entire case 
has been impounded, the cover of the 
appendix shall clearly indicate that the 
appendix is impounded.”  Mass. R. 

App. P. 18(d).  If the entire case has not 
been impounded, “the cover [of any 
record appendix volume containing 
the impounded material] shall clearly 
indicate that it contains impounded 
material.”  Id.  Common practice for 
indicating impoundment is to place 
a bold-faced and/or underlined 
legend, in a large font size, reading 
“IMPOUNDED” as the first line on each 
cover sheet.

C.Requirement 3:  Table of 
contents.

Table of contents.  Each record appendix 
volume must contain a table of contents.  
Mass. R. App. P. 18(a)(1)(A)(i).  “The first 
volume of a multi-volume appendix 
shall include a complete table of 
contents referencing all volumes of the 
appendix, and each individual volume 
shall include a table of contents for that 
volume.”  Mass. R. App. P. 20(a)(5)(C).

Subsidiary documents and exhibits 
within pleadings.  “[W]hen a principal 
document contains multiple documents 
attached as exhibits, such as a motion 
for summary judgment package or 
administrative agency record, the table 
of contents should list the motion and 
each individual document filed with the 
motion, and the page of the appendix 
where each document is located.”  
Reporter’s Notes to Mass. R. App. P. 
18(a)(1)(C) (2019).

Materials from more than one trial court 

case.  “When an appendix contains 
materials from more than 1 lower court 
case, the table of contents shall clearly 
indicate, by reference to the lower court 
docket number, the case in which each 
paper was filed and by whom it was 
filed.”  Mass. R. App. P. 18(a)(1)(E).

D.Requirement 4:  Docket 
entries.

Docket entries.  The first document 
of the first record appendix volume, 
immediately following the table of 
contents, must be “the docket entries in 
the lower court proceedings.”  Mass. R. 
App. P. 18(a)(1)(A)(iii).  The docket report 
need not be certified.  Modern practice is 
to include either a copy of a docket report 
printed by the trial court clerk’s office 
or a copy of a docket report available on 
masscourts.org.  When using a docket 
report from masscourts.org, counsel 
must ensure that the font size is legible 
and that text wraps from line to line, 
avoiding the loss of any text clipped 
beyond the right margin.  See Mass. R. 
App. P. 18(a)(1)(F) (requiring legibility).

E.Requirement 5:  
Impoundment.

Impoundment.  Following the 
docket report must be “any order of 
impoundment or confidentiality from 
the lower court.”  Mass. R. App. P. 18(a)
(1)(A)(iv).  “If the entire case has not 
been impounded, a separate appendix 

volume shall be filed containing the 
impounded material and a copy of any 
lower court order(s) impounding the 
material.”  Mass. R. App. P. 18(d).  All 
record appendix volumes containing 
impounded material must clearly 
so indicate on their respective cover 
sheets.  Id.

F.Requirement 6:  Trial court 
record, including transcript.

Trial court record in chronological 
order of filing.  All necessary trial court 
pleadings, documents, findings, 
memoranda of decision, orders, 
judgments, decrees, adjudications, 
and notice(s) of appeal must appear 
“in chronological order of filing in the 
lower court.”  Mass. R. App. P. 18(a)(1)
(A)(v).  Counsel must “includ[e] a typed 
version of any pertinent handwritten or 
oral endorsement, notation, findings, or 
order made by the lower court.”  Mass. 
R. App. P. 18(a)(1)(A)(v)(c).

Trial court memoranda.  “Except where 
they have independent relevance, 
memoranda of law in the lower 
court should not be included in the 
appendix.”  Mass. R. App. P. 18(a)(1)
(B).  When a memorandum of law 
in the trial court demonstrates that a 
party preserved an issue or a claim 
of error, counsel should include that 
memorandum of law.  Likewise, 
when a trial court order allowing or 

An appellate roadmap, Part 10

Continued on page B6











We proudly serve people with disabilities – life-long or related to illness, injury, or age – helping to 
p o p n fi an o li w ll.

E: info@planofma-ri.org 
W: www.planofma-ri.org 
P: 617-244-5552

WHAT MAKES PLAN UNIQUE?

CONTACT US



B6 Massachusetts acadeMy of trial attorneys November 2024

Resolving legal, family and organizational disputes since 1985

Virtual and Onsite
235 Cypress Street, Suite 300, Brookline, MA 02445  •  Tel: (617) 277-9232

www.TheMediationGroup.org

MEDIATION • ARBITRATION • TRAINING
CONFLICT COACHING • INVESTIGATIONS

ORGANIZATIONAL DEVELOPMENT
FACILITATION • CASE EVALUATION

OUR SERVICES

denying a motion consisted merely of a 
cursory marginal note, e.g., “allowed” 
or “denied,” without meaningful 
elaboration, counsel should include 
the motion and memorandum of law 
in order to provide the appellate court 
with a fuller sense of what the trial 
court “allowed” or “denied.”  In either 
instance, fairness and collegiality dictate 
that counsel should accede to requests 
from opposing counsel for inclusion of 
any memorandum in opposition.

Transcript in civil cases.  In civil cases, 
all necessary transcript portions, 
potentially including the entire 
transcript, must appear in the record 
appendix.  Mass. R. App. P. 18(b)(4).  
See Mass. R. App. P. 18(c) (“[i]n a civil 
case, transcripts or portions thereof 
shall be reproduced for inclusion in 
the appendix consistent with [Mass. 
R. App. P.] 18(b)(4)”).  Some counsel 
place transcripts in the record appendix 
chronologically before the findings, 
orders, and/or judgment.  Other 
counsel place transcripts in a separate 
section of the record appendix, after the 
notice of appeal.  What likely matters 
most in this sequencing is that the 
placement of the transcript in the record 
appendix makes logical sense; no one 
particular approach likely holds the 
status of holy writ.

“If the party does not reproduce a 
transcript of the entire proceedings, 
the party shall, preceding each portion 
of the transcript reproduced, insert 
a concise statement identifying:  
(A) the witness whose testimony 
is being reproduced; (B) the party 
originally calling the witness; (C) 
the party questioning the witness; 
(D) the classification of the witness’s 
examination (direct, cross, or other); 
and (E) the transcript volume and page 
number from which the reproduced 
testimony is derived.”  Mass. R. App. P. 
18(b)(4).

Transcript in criminal cases.  In a 
criminal case, “[a record] appendix 
may contain relevant excerpts of the 
transcript, but should not duplicate 
the entire transcript transmitted from 
the lower court to the appellate court.”  
Mass. R. App. P. 18(a)(2)(B).

All necessary parts.  “Parties must 

include in the appendix all portions of 
the record that are relied upon in the 
brief or that relate to an issue on appeal, 
except portions of the record subject to 
a motion for transmission pursuant to 
[Mass. R. App. P.] 18(a)(1)(G).”  Mass. 
R. App. P. 18(a)(1)(D).  Counsel must 
include, for each category of record 
appendix materials, “any” such items 
“relied upon in the brief,” “relating 
to an issue which is to be argued on 
appeal,” “pertinent to an issue on 
appeal,” or “in question.”  Mass. R. 
App. P. 18(a)(1)(A)(v).

Counsel must bear in mind that the 
trial court does not initially transmit 
trial exhibits to the appellate court, 
and the price of an incomplete record 
appendix may be an appellate holding 
that the record appendix is insufficient 
for review of an issue presented, and 
that the appellant has waived that 
issue.  See, e.g., Delisle v. Commonwealth, 
416 Mass. 359, 361 n.2 (1993) (where 
“materials are not properly before 
th[e appellate] court ... argument 
based on them in the brief need not 
be considered”); Mass. R. App. P. 
9(b) (“[t]he lower court shall make 
such orders as it deems necessary 
for the preservation of exhibits, and 
shall not transmit any exhibit to the 
appellate court unless pursuant to an 
order of the appellate court or a justice 
thereof”); Reporter’s Notes to Mass. 
R. App. P. 9(b) (2019) (“[t]he [2019] 
amendments clarify that exhibits are 
not transmitted to the appellate court 
with the notice of assembly from the 
lower court, but remain in the lower 
court, and that parties can, and must, 
reproduce exhibits in their appendices 
when pertinent to the issues raised 
on appeal”); Mass. R. App. P. 18(a)(1)
(D) (“appellate court may decline to 
permit the parties to refer to portions of 
the record omitted from the appendix 
unless a motion for transmission of 
those portions of the record is filed in 
the appellate court”); Mass. R. App. 
P. 18(b)(4) (“[f]ailure to reproduce the 
entire transcript may result in waiver of 
the issue”).

A trap for the unwary arises when 
the standard of review for an issue 
ultimate falls back on a question of 
harmless error.  In such instances, 
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counsel may need to include the 
entire trial transcript, and much of the 
evidence bearing on the factual issue 
in question, in order to argue that an 
error was not harmless.  For example, 
if counsel argues that the trial court 
abused its discretion or committed an 
error of law in admitting testimony or 
evidence, counsel must then argue that 
the testimony or evidence at issue was 
not merely cumulative of other properly 
admitted evidence; if erroneously-
admitted testimony or evidence was 
merely cumulative, then the erroneous 
admission of that evidence caused no 
prejudice to the appellant and was 
harmless.  See, e.g., Commonwealth v. 
Berrio, 407 Mass. 37, 43 (1990); Palmer
v. Palmer, 23 Mass. App. Ct. 245, 249 
(1986).  Without a sufficient factual 
record, the appellate court cannot 
evaluate whether the testimony or 
evidence was merely cumulative.

Although the appellate court may 
discretionarily order the trial court to 
transmit exhibits not included in the 
record appendix, instances in which the 
appellate court exercises that discretion, 
especially sua sponte, are rare.  Compare 
Commonwealth v. Morse, 50 Mass. App. 
Ct. 582, 586 n.3 (2000) (Massachusetts 
appellate courts “are entitled to rely 
on parts of the record even if not 
included in the record appendix by the 
parties”), rev. denied, 433 Mass. 1103 
(2001) and Mass. R. App. P. 8(e)(1) (“[o]
n motion of the parties or on its own 
motion, the appellate court or a single 
justice may direct that any omission 
be rectified”) and Mass. R. App. P. 8(e)
(2) (“[o]n motion of the parties or on its 
own motion, the appellate court or a 
single justice may direct that any part 
of the record be corrected”) and Mass. 
R. App. P. 18(a)(1)(D) (“[t]he fact that 
portions of the record are not included 
in the appendix or subject to a motion 
for transmission shall not prevent the 
appellate court from relying on such 
portions of the record”) and Mass. R. 
App. P. 18(b)(1) (“parties ... may refer to 
parts of the record not included in the 
appendix if permitted by the appellate 
court or a single justice pursuant to the 
provisions of [Mass. R. App. P.] 18(a)
(1)(D) [but] this does not affect the 
responsibility of the parties to include 

materials necessary to their appeal, 
including exhibits, in the appendix”) 
with Reporter’s Notes to Mass. R. App. 
P. 18(a)(1)(D) (2019) and Reporter’s 
Notes to Mass. R. App. P. 18(b) (1994) 
(“[Mass. R. App. P.] 18(b) and [Mass. 
R. App. P.] 18(f), which under some 
circumstances permit the parties to rely 
on parts of the record that have not been 
included in the appendix, specifically 
refer to leave granted prior to argument 
or a motion in advance granted by the 
appellate court or a single justice” but 
“the normal expectation of appellate 
judges [is[ that the parties will provide 
appellate courts with an appendix 
which includes the materials upon 
which they rely”).

For cautionary tales of appellate 
courts refusing to order transmission 
of original exhibits to patch inadequate 
record appendices, see, e.g., Shawmut 
Community Bank, N.A. v. Zagami, 411 
Mass. 807, 810 (1992) (refusing to reach 
merits where: “[t]he record appendix 
was a ‘diffusely arranged’ collection of 
material containing some documents 
that were incomplete, irrelevant, 
duplicative, or illegible”; “[t]he parties 
failed to include in the appendix most of 
the relevant trial and posttrial motions”; 
“[t]he pages of the appendix were not 
numbered consecutively nor was the 
material arranged in chronological 
order”; parties “did not file copies [of 
the transcript] with the court”; and “[n]
either party asked, prior to argument, 
for permission to refer to parts of the 
record omitted from the appendix ... nor 
did they request that the court dispense 
with the need for an appendix”); State 
Line Snacks Corp. v. Town of Wilbraham, 
28 Mass. App. Ct. 717, 720 (1990) 
(“we are unable to review th[e] 
rulings [where appellant] has failed 
to include in the record appendix, or 
otherwise bring before us, the trial 
transcript”); Telecon, Inc. v. Emerson-
Swain, Inc., 17 Mass. App. Ct. 671, 673 
(1984) (“[n]o leave to refer to portions of 
the record not included in the appendix 
was obtained by [appellant] prior to 
argument” and, “[u]nless such leave is 
obtained, litigants should not assume 
that this court will take advantage of 
its freedom to make use of portions 
of the record not included in the 

Continued from page B5



November 2024 Massachusetts acadeMy of trial attorneys B7

www.williamrothrock.com

MEDIVEST

Professional
Administration
By the Industry’s 
Most Experienced

Contact Brian Schultz 
for a complimentary 

consultation.

For over 25 years, Medivest is a national Medicare Secondary 
Payer (MSP) compliance company. Our focus is assisting anyone 
involved in the settlement of a workers’ compensation or 
personal injury claim.

Let Medivest integrate Professional Administration into your 
cases. 

Medivest offers a variety of compliance services:
              •    Professional Administration
              •    Medicare Set-Aside Reports
              •    Medical Cost Projection Reports
              •    Trust Advisor Services

Brian Schultz
Director of Sales - North East 

862.312.6098
bschultz@medivest.com

862.312.6098 www.medivest.com  
877.725.2467 • 4250 Alafaya Trail, Ste 212-322  •  Oviedo, FL 32765

appendix”); Iverson v. Bd. of Appeals 
of Dedham, 14 Mass. App. Ct. 951, 951 
(1982) (while “nothing in [Mass. R. 
App. P. 18] precludes [the Appeals 
Court] from referring to [] exhibits 
[omitted from the record appendix], 
[the Appeals Court] decline[d] to 
exercise [its] power to do so.... [in] a 
case of inexcusable disregard for the 
Massachusetts Rules of Appellate 
procedure rather than an instance of 
an inadvertent omission or an isolated 
misstep”); Kunen v. First Agric. Nat’l 
Bank of Berkshire County, 6 Mass. App. 
Ct. 684, 691 (1978) (appendix omitting 
majority of exhibits insufficient to 
permit review of any sufficiency of 
evidence question); Slater v. Burnham 
Corp., 4 Mass. App. Ct. 791, 791 (1976) 

(“[n]either the writ nor the motion ... 
has been reproduced in the appendix, 
and leave has not been granted the 
[appellant] to refer to either paper in 
its brief”; declining “to send for the 
original papers in order to discover 
whether there is any merit to the 
[appellant’s] contentions”).

But avoid over-designating.  “The 
parties shall not engage in unnecessary 
designation.”  Mass. R. App. P. 18(b)
(1).  The best practice is for counsel to 
include all necessary materials, perhaps 
erring a bit on the side of over-inclusion, 
but to avoid including material clearly 
unnecessary.  For example, in a case in 
which every issue on appeal is strictly 
confined to the trial, counsel should 
not include transcripts or pleadings 
regarding irrelevant pre-trial motions.  
Likewise, in an appeal from summary 
judgment, counsel should not include 
transcripts or pleadings regarding other, 
irrelevant motions.  On the other hand, 
where the appeal involves various trial 
issues, counsel should not attempt 
to cherry-pick transcripts from only 
the most relevant trial days; if most of 
the trial is at issue on appeal, then the 
entire trial transcript should be in the 
record appendix.

Legibility.  “Any reproduction of 
an exhibit in an appendix shall be of 
high quality to ensure a legible and 
accurate representation of the exhibit, 
including color if color is relevant.”  
Mass. R. App. P. 18(a)(1)(F).  “A color 
photograph marked or admitted as an 
exhibit in the lower court and included 

in the appendix must be reproduced in 
color.”  Id.  “Lower court color-coded 
forms need not be reproduced in color.”  
Id.  In formatting the record appendix 
and ensuring legibility, counsel should 
bear in mind that the function of the 
record appendix is not to comply 
minimally with a list of formal technical 
requirements, but to provide the justices, 
law clerks, and staff attorneys of the 
appellate court with a complete, clear, 
legible, well-organized, chronological, 
intuitive package of the record.  To the 
extent that counsel provides an excellent 
record appendix, he or she will make 
the work of the court that much easier.  
While easing the process of analyzing the 
arguments does not guarantee a victory 
on appeal, it at least gives the court a 
reason to thoroughly consider those 
arguments.  The opposite approach so 
clearly irritates the courts that Mass. R. 
App. P. 18(a)(1)(F) became necessary.  
See Reporter’s Notes to Mass. R. App. 
P. 18(a)(1)(F) (2019) (“[f]requently, 
parties file a record appendix containing 
exhibits that were copied, scanned, or 
reproduced in such poor quality that it is 
difficult or impossible for the appellate 
court to read or view the exhibit”).

Electronic audio or audiovisual exhibits.  
“At the time of filing an appendix 
containing a reproduction of an 
electronic audio or audio-visual exhibit 
that was part of the lower court record, 
the filing party shall file a written 
notice with the clerk, with a copy of the 
notice sent to all parties, so indicating 
the inclusion of such reproduction, 

and specifying the form in which it is 
reproduced.”  Mass. R. App. P. 18(e).  
Customary practice is to file and serve 
electronic exhibits on DVD discs or 
USB drives.  As with the legibility 
requirement for printed matter, counsel 
should strive to make electronic exhibits 
as accessible as possible for the justices, 
law clerks, and staff attorneys.

Distinguishing record appendix from 
addendum to brief.  Many attorneys 
wonder whether a particular item 
should appear in the record appendix 
or in the addendum.  Counsel, in 
order to resolve this question, should 
always bear in mind that the record 
appendix contains only materials 
that are part of the trial court record.  
Everything else with which counsel 
might supplement the brief—e.g., 
mandatory addendum materials such 
as unpublished decisions, or optional 
addendum materials such as an obscure 
scholarly authority that the appellate 
court might find helpful to have while 
analyzing the case—belongs in the 
addendum.  Authorities belong in the 
record appendix only if copies of those 
authorities were actually attached 
as exhibits or addenda to trial court 
pleadings and thereby became part of 
the trial court record.

Additional requirement for criminal 
cases.  “The appellee in a criminal case 
must include any part of the record 
relied on by the appellee not otherwise 
included in the appellant’s appendix or 
contained in the transcript.”  Mass. R. 
App. P. 18(a)(2)(A).
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the Amicus Committ ee.  His reported 
decisions include Meyer v. Veolia Energy 
North America, 482 Mass. 208 (2019), 
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kevinpowerslaw.com.
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By James S. Bolan and Sara N. Holden

The IOLTA Rules have changed 
and the practical and legal effects 
for each lawyer and law firm 
abound. This article is not intended 
to restate or paraphrase what has al-
ready been set forth in, for example, 
two articles written by Bar Counsel 
on the Supreme Judicial Court’s de-
cision in Olchowski,3, but to focus on 
what to do when faced with issues 
that arise out of the rules and the 
handling of IOLTA accounts and 
funds. 

Every IOLTA account preferably 
must be reconciled monthly, but 
no less frequently than bi-month-
ly.4.  These must be so-called 3-way 
reconciliations, which means iden-
tifying the adjusted bank statement 
balance, the check register balance 
and the sum balances of each of 
the individual client sub-ledgers 
(dollars in and out and still held 
for each client) and the office bank 
charges ledger. Those three bal-
ances must be the same each time. 
If not, go through the records and 
find the errors. Frequent errors 
include failure to record depos-
its, withdrawals, wires, transfers, 
transposition errors, funds put into 
or withdrawn from the wrong ac-
counts, failure to double check each 
transaction, failure to see if checks 
are still outstanding, incorrect data 
entries, and incorrect date entries 
[computer financial programs often 
record dates when entries are made 
and not when funds have been 
negotiated so “false negative” bal-
ances can appear in ledgers or check 
registers].

Proper recordkeeping and rec-
onciliation are not optional or a 
“technical” exercise. It is a requisite 
with public discipline potential for 
failure. 

What are IOLTA trust funds?
“Trust property” means property 

of clients or third persons that is in 
a lawyer’s possession in connection 
with a representation and includes 
property held in any fiduciary ca-
pacity in connection with a repre-
sentation, whether as trustee, agent, 
escrow agent, guardian, executor, or 
otherwise. Trust property does not 
include documents or other property 
received by a lawyer as investigatory 
material or potential evidence. Trust 
property in the form of funds is re-
ferred to as “trust funds.” 5.  “A law-
yer shall hold trust property separate 
from the lawyer’s own property . . 
. Trust funds shall be held in a trust 
account.” 6. 

Do you need to have an IOLTA 
account?

Simply stated, if you do not have 
or hold trust funds or property, there 
is no need to maintain an IOLTA 
account. 

If you have an IOLTA account 
which is inactive, what do you 
do about it?

Inactivity is not defined in the 
Rules, other than to say that monthly 
automatic interest does not consti-
tute “activity”. But, a new provision 
states:

(3) If the lawyer has been 
unable to identify the own-
er of unidentified funds or 
to locate the owner of un-
claimed funds and transmit 
the funds to the owner with-
in three years after discover-
ing that the IOLTA account 
contains unidentified or 
unclaimed funds, the lawyer 
shall remit the funds to the 
IOLTA Committee.

So, what to do? The easy answer is 
to not let an account become inactive. 
Check on all accounts regularly. If 
there has been no activity, make the 
account active by transacting busi-
ness within it. Obviously, such steps 
need to be appropriate and lawful, 

but such activity would counteract 
the lack thereof.

If the inactivity has arisen because 
there are funds in the account the 
ownership which cannot be identi-
fied, or if the inactivity has arisen be-
cause you cannot locate the client or 
third person, then due diligence and 
reasonable steps need to be taken to 
identify and then locate the owner. 

If the funds being held are the re-
sult of a holdback or other “escrow” 
and there is written agreement 
signed by all parties to the holdback/
escrow, then press that issue to its 
conclusion, including potentially 
depositing the money into court for 
an adjudication in the absence of an 
agreement by all concerned. Not in-
frequently, lawyers forget that funds 
are being held in escrow or as a hold-
back because it takes a substantial 
amount of time to cure whatever 
issues arose in, typically, a real estate 
transaction and, with the passage of 
time, the parties lose track of the res-
olution post-closing. So, we urge that 
a separate escrow agreement be used 
in each instance and calendar notices 
be employed to track such reserved 
funds.

The object of this exercise, after 
reasonable steps are taken to address 
ownership of the funds, is to remove 
money from the IOLTA account and 
get it into the appropriate owner’s 
hands.

Inactivity reports and what to 
do

Financial institutions holding trust 
accounts enter into an agreement 
to report inactivity in an IOLTA ac-
count.7. Reporting arises 

(i) After two and one-half 
years of inactivity in an IOL-
TA account, the financial 
institution shall notify the 
lawyer and, if known, the 
law firm at which the lawyer 
last practiced while holding 
the account that the account 
has shown no activity for 
two and one-half years and 
that such inactivity shall 
be reported to the Board 
if it continues for six more 
months.

(ii) After three years of 
inactivity in an IOLTA ac-
count, the financial institu-
tion shall notify the Board 
that the account is inactive, 
with copies to the lawyer 
and, if known, the law firm 
at which the lawyer last 
practiced while holding the 
account.

Inactivity shall be measured from 
the date of the last transaction or 
the date when the lawyer notifies 
the financial institution that the ac-
count shall remain open pursuant 
to subparagraph (h)(7) of this Rule, 
whichever is later. For purposes of 
this Rule, automatic interest accrual 
and disbursement of interest to the 
IOLTA Committee shall not consti-
tute activity.” 8. 

When a lawyer receives a copy of 
the inactivity notification that a fi-
nancial institution sent to the Board, 
the lawyer shall close the account 
and distribute the funds either to the 
owner of the funds or to the IOLTA 
Committee, as applicable, unless 
the IOLTA account contains no un-
identified or unclaimed funds, and 
the lawyer has a valid reason for 
maintaining the IOLTA account. The 
lawyer shall notify the Board in writ-
ing of the action taken or, if no action 
is taken, of the reason that the IOL-
TA account will remain open. If the 
IOLTA account will remain open, the 
lawyer shall also notify the financial 
institution in writing that the IOLTA 
account will remain open. If, within 
one year from the date the financial 
institution sent the inactivity notifica-
tion to the Board, the lawyer neither 
closes the IOLTA account nor noti-
fies the financial institution that the 
IOLTA account will remain open, the 
financial institution shall distribute 
the balance of the IOLTA account to 
the IOLTA Committee and close the 
IOLTA account. 9. Rule 1.15(h) (7). 

You are holding funds and 
cannot identify or locate the 
owner.

If the lawyer has been unable to 
identify the owner of unidentified 
funds or to locate the owner of 
unclaimed funds and transmit the 
funds to the owner within three 
years after discovering that the IOL-
TA account contains unidentified or 
unclaimed funds, the lawyer shall 
remit the funds to the IOLTA Com-
mittee.

We do not read the Rule as requir-
ing a lawyer, as of September 1, 2024, 
to turn over any funds to the IOLTA 
Committee that have been in their 
account unidentified for three years. 
Attorneys should continue to take 
efforts, if there are still efforts to be 
taken, to find the owners and, if all 
else fails, then remit the funds to the 
IOLTA Committee through the re-
mittance process established by Bar 
Counsel. 10. 

Part of this analysis is that, if the 
owner cannot reasonably be deter-
mined, the lawyer cannot assume 
that the unidentified funds should 
inure to the benefit of her/his law 
firm. 

If, after all good faith efforts to de-
termine ownership or entitlement of 
the funds, then there is a new process 
under which funds can be remitted 
to the IOLTA Committee after an af-
fidavit of due diligence has been filed 
with Bar Counsel for review. The 
Rule sets out the process as follows:

When a lawyer remits 
funds to the IOLTA Commit-
tee pursuant to paragraph 
(i)(2) or (i)(3) of this Rule, (i) 
the lawyer shall provide a 
report to the IOLTA Com-
mittee in a form provided 
by the IOLTA Committee 
and shall comply with the 

IO, IO, it’s off to IOLTA we go … 
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procedures of the IOLTA 
Committee for the trans-
fer of funds, and (ii) if the 
amount of funds transferred 
to the IOLTA Committee in 
a twelve-month period ex-
ceeds the applicable thresh-
old amount, the lawyer 
shall, in a form provided by 
the Board, provide a report 
to the Board within 14 days 
of transferring the funds that 
bring the twelve-month total 
of funds transmitted to the 

IOLTA Committee above the 
applicable threshold amount 
[presently set at $500]. 11.

You are holding funds that 
belong to you.

If you can definitively identify 
funds belonging to you, then with-
draw them from IOLTA and deposit 
them into an Operating account. Do 
not keep your own funds in the ac-
count (other than the bank charges 
amount). If you intend or need to 
maintain the IOLTA account going 
forward or until it can be closed, then 
keep $200 or less of your own money 
in each IOLTA account to cover any 
bank charges that might arise. 12. 

What do you do if you cannot 
reconcile your account?

If, after reasonable efforts have 
been made to find the correct owner 
and delivery efforts fail, then the 
funds must be remitted to the IOLTA 
Committee through Bar Counsel. 13.  
Please note that the Massachusetts 
IOLTA Committee is now listing the 
names of persons who may be owed 
funds reported to the Committee. 
See, Board of Bar Overseers and the 
Massachusetts IOLTA Committee 
websites. 

For an inactive single-client ac-
count (which does not need to be 
an IOLTA account -- see, e.g,, a 
conveyancing account for a specific 
bank --) for which the lawyer keeps 
records manually, a written record 
that the lawyer has reconciled the 
account statement from the financial 
institution with the check register 
maintained by the lawyer may be 
sufficient. 14.

How to dispose of funds 
depending on who the owner is

If you have a valid address for the 
owner of the funds, send out an IOL-
TA check to that person or entity. If 
the check is not negotiated, and you 
are certain that the address is valid 
for the owner in question, get a bank 
check for the amount in question and 
send that to the owner. In that way, 
the funds will be finally removed 
from the account, and you will not 
await the negotiation of the check 
in order to draw down the account 
balance. 

How to close an account and 
when

As to all of the above, the goal is 
to be able to reconcile the account, 
dispose of all identifiable funds, dis-
pose of all unidentifiable funds and 
then with a zero balance, close the 
account.  Prior to closing an IOLTA 
account (or any account), make sure 
that there are no outstanding checks 
and that any automatic interest has 
been transferred to the IOLTA Com-
mittee.

In sum

The process is tedious, but essen-
tial. Please do not keep kicking this 
can down the road. At the end is not 
a recycling plant, but a cautionary 
tale!

__________ 
1.	 James S. Bolan and Sara N. 

Holden. 

2.	 With apologies to Disney and 
the Dwarfs.

3.	 See, Bar Counsel Articles on 
Ethics: “January 2024 Update 
to: Unidentified and Unclaimed 
Funds in IOLTA Accounts May 
Result in Public Discipline: So 
now is a good time for lawyers 
to clean up their accounts”, 
by Dorothy Anderson, First 
Assistant Bar Counsel, January 
22, 2024 and “Olchowski 
Decision and the Disposition 
of Unidentified and Unclaimed 
IOLTA Funds” by Alison 
Mills Cloutier and Robert M. 
Daniszewski, December 28, 
2020.

4.	 Rule 1.15, Comment 11.

5.	 Rule 1.15(a)(1).

6.	 Rule 1.15(b)(1).

7.	 Rule 1.15(h)(1)(5), (6). 

8.	 Rule 1.15(b)(1), (6).

9.	 Rule 1.15(h)(7).

10.	 Rule 1.15(i), including (i)(4) 
(see reference to Form to be 
submitted).

11.	 Rule 1.15(i)(4), (6).

12.	 Rule 1.15(b)(2)(i) and (f)(1)(d).

13.	 See reference to the Form 
for submission to the IOLTA 
Committee on the Board of 
Bar Overseers website and 
the Massachusetts IOLTA 
Committee website. 

14.	 See, Comment 11 to Rule 1.15

James S. Bolan is a partner with 
Brecher, Wyner, Simons, Fox & Bolan, 
P.C., an “AV” rated firm with a principal 
office in Newton, Massachusetts. He 
represents lawyers and law firms in 
Board of Bar Overseers and malpractice 
matters, partnership breakups, 
departures and law firm litigation. He 
provides counsel to local, national and 
transnational lawyers and law firms on 
professional responsibility, practice and 
ethics matters, malpractice defense and 
prevention, and risk management and 
law firm audits.

Sara Holden joined Brecher, Wyner, 
Simons, Fox & Bolan represents lawyers 
and law firms in Board of Bar Overseers 
and malpractice matters, partnership 
breakups, departures and law firm 
litigation. She provides counsel to local, 
national and transnational lawyers 
and law firms on risk management, law 
firm audits, malpractice prevention, 
and professional responsibility, practice 
and ethics matters.  She also represents 
physicians and other professionals in 
disciplinary matters and professional 
and non-professional clients in civil 
litigation matters.
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By Linda Lipsen 

This month, the Energy and 
Commerce Committee advanced 
two landmark pieces of legislation 
aiming to protect children online. 
The Children’s Online Privacy 
Protection Act 2.0 (COPPA 2.0) and 
the Kids Online Safety Act (KOSA) 
limit the ability of online platforms 
to collect and store children’s data, 
mandate increased privacy settings 
and parental controls, and impose a 
Duty of Care to strengthen children’s 
online safety and privacy protections. 

Twenty-four hours before the 
markup, changes were made 
to the legislation, and concerns 
were raised on both sides of the 
aisle about those changes. While 
both bills were passed out of 
committee, congressional leadership 
noted that changes will be necessary 
to strengthen those protections and 
pass the legislation in both chambers.

At this point in the legislative 
calendar, there is limited time in 
which to move these bills before the 
scheduled recess for the end of this 
month, but due to the groundswell 
of support for both bills, movement 
is possible. Congress needs to pass a 

short term funding plan to keep the 
government open beyond September 
30. Once they recess, they are not 
expected back until the week after 
Election Day.

Judges

Despite the log jam on government 
funding, there continues to 
be positive movement on the 
confirmation of professionally and 
demographically diverse judges to 
the federal bench.

As of this writing, the number 
of Senate-confirmed judges 
during the Biden administration 
is 210, outpacing the three prior 
administrations by this point in their 
first four years.

The total number of trial lawyers 
confirmed to the federal bench is 29, 
and there are four others awaiting 
confirmation. Of the Biden nominees 
who have been confirmed:

42.4% are professionally diverse
58% are people of color
62.8% are women 
We anticipate that post-election, 

confirmations will continue in order 
to fill approximately three dozen 

remaining vacancies.

Federal Rules

AAJ closely monitors proposed 
amendments to the federal civil, 
appellate, bankruptcy, and evidence 
rules, and advocates for rules 
that protect the rights of injured 
people. Last month, the U.S. Judicial 
Conference published two proposed 
amendments for formal comment:

FRAP 29 – Brief of an Amicus 
Curiae (login required) — The 
proposed amendments are intended 
to provide additional information 
to courts Under the proposed 
amendments, a party may file an 
amicus only with leave of court 
(consent by parties would no 
longer be permitted), and further 
disclosures are required between an 
amicus and parties, as well as non-
parties. 

FRE 801(d)(1)(A) – Prior 
Inconsistent Statements (login 
required) — The amendment would 
significantly expand the current 
hearsay exemption to provide 
broader admissibility of prior 
inconsistent beyond statements 

previously made under oath at a 
formal proceeding. The proposal 
echoes a 2014 change to Rule 801(d)
(1)(B), which provides that all prior 
consistent statements are admissible 
as substantive evidence, as well as to 
rehabilitate the testifying declarant 
(subject to Rule 403). 

AAJ encourages members to 
review these proposals and submit 
comments by February 17, 2025, at 
11:59 p.m. EST. To learn more, visit 
our Federal Rules landing page. 
For more information, contact Sue 
Steinman or Kaiya Lyons 

AAJ Issues in the News

AAJ’s communications team works 
strategically to educate members of 
the media and the public about the 
work trial lawyers do on behalf of 
their clients.

Axios published an excellent 
story about forced arbitration that 
highlights clients’ stories and the 
related bills we are monitoring 
related. This issue was also the focus 
of a Slate Money podcast episode. 

After the container ship Dali struck 

Washington Update

Continued on page B11
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MATA Annual Dinner celebrates justice and community
On May 2st, hundreds of MATA 

members and friends gathered 
for a day of educational seminars 
and a night of networking and 
celebration.  At the dinner, MATA 
honored Lawyers Concerned 
for Lawyers with the MATA 

Judicial Excellence Award. Joanne 
Doroshow of The Center for 
Justice & Democracy received 
the MATA Consumer Champion 
Award. Michael A. Sullivan, 
Middlesex County Clerk of Courts, 
received the MATA Excellence 

in Court Administration Award.  
The Hon. C. William Barrett 
received the MATA Judicial 
Excellence Award.  Morton J. 
Shuman received the MATA 
Milestone Award.  Immediate 
Past President Rhonda Maloney 

also presented President’s awards 
to: James Bolan, Scott Goldberg, 
Jonathan Karon, Timothy Kelleher, 
Marianne LeBlanc, Thomas 
Murphy, Kevin Powers, Andrew 
Nebenzahl, Donald Pitman, and 
Mala Rafik.

MATA Past President Charles Barrett and Middlesex Superior Clerk  of Courts 
Michael A. Sullivan

Stacey A. L. Best, Executive Director of Lawyers Concerned for Lawyers and 
MATA Immediate Past President Rhonda Maloney

Kevin Powers, MATA Past President Timothy Kelleher, Immediate Past 
President Rhonda Maloney, Past President Thomas Murphy, and Governor 
Andrew Nebenzahl

MATA Treasurer Matthew Fogelman, President Marc Diller, Immediate Past 
President Rhonda Maloney, and President Elect Thomas Bond

MATA Immediate Past President Rhonda Maloney and Hon. C. William Barrett

MATA President Marc Diller and Middlesex Superior Clerk  of Courts Michael 
A. Sullivan
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Baltimore’s Francis Scott Key Bridge, 
AAJ supported the introduction of 
a bill to address the Limitation of 
Liability Act (LOLA), which limits 
a ship owner’s liability for damages 
to the value of the ship, regardless of 
the amount of actual damages. AAJ 

has been posting about how this act 
leaves families without justice. 

We continue to fight to hold 
chem-conglomerates accountable 
for failing to warn Americans about 
cancer risks associated with their 
products. One of our staff attorneys 
is featured in this podcast, explaining 
AAJ’s work and this battle for justice.

We’re also tracking ballot 
proposals such as the one in 
Nevada, where Uber is trying to cap 
contingency fees in civil cases.

Your ongoing support makes our 
work in these critical areas possible. 
Our goal is to provide this broad 
advocacy in addition to supporting 
you with tools to enhance your 

practices and succeed for your 
clients. AAJ will continue to fight for 
access to justice for your clients and 
will keep you informed on important 
developments. I welcome your input 
at advocacy@justice.org. 

Linda Lipsen is CEO of the American 
Association for Justice.
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THANK YOU: 
MATA KEEPERS OF JUSTICE SPONSORS

PLATINUM SPONSORS
Expert Institute

Physician Life Care Planning
Ringler

Rothrock Settlement Consulting
Seeley Howard Private Wealth

GOLD SPONSORS
LexisNexis
Medivest

SILVER SPONSORS
descrybe.ai

Kincaid Wolstein
Jeff  Thiebauth Photography

MBA Insurance Agency
New England Trial Services

Planet Depos

MATA President Marc Diller and Immediate Past President Rhonda Maloney

MATA Governor Morton Shuman and Representative Jeffrey Roy

MATA Past President Douglas Sheff and Joanne Doroshow, Executive 
Director of the Center for Justice & Democracy

MATA Executive Director Paul Dullea, Past President Jonathan Karon, 
Immediate Past President Rhonda Maloney, and Governor Scott Goldberg
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SETTLEMENT FINANCIAL 

PLANNING DONE RIGHT.

After a hard-won verdict or settlement, the last thing plaintiff counsel wants is to 
hear that a client—who should be set for life—has ended up flat broke after a few 
short years.

As with lottery winners, a large sum of money can end up making a client’s life worse 
if they don’t have the right plan in place.

You want the best for your clients, but weeding through all the financial products 
and options can be daunting. Does a structure make sense? A trust? Both? What 
about other options?

That’s where we come in. With more than 20 years’ experience and thousands of 
personal injury clients, we are here to help.

Call us anytime—no strings attached, 877-683-7147.

F I N A N C I A L 
S T R A T E G I E S 
F O R  S U C C E S S

C H R I S  S E E L E Y S T E V E  H O W A R D ,  A I F ®

Investment Advisory Services offered through Independent Advisor Representatives of Cambridge Investment Research Advisors, Inc., a Registered 
Investment Adviser. Securities offered through Registered Representatives of Cambridge Investment Research, Inc., a broker-dealer, member FINRA/SIPC, 
to residents of: California, Colorado, Connecticut, Florida, Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, Texas, and 
Vermont. Cambridge and Seeley Howard Private Wealth, Inc. are not affiliated. Cambridge does not provide settlement services. Cambridge Investment 
Research Advisors, Inc. is the Registered Investment Adviser.

S E E L E Y H O W A R D . C O M

Boston      Worcester      Springfield      Hartford      Washington, D.C.


